


20150149

IN THE SUPREME COURT N ,,,:g;;gggm,

CLERK OF SUPREME COURY

JUL -2 2015

STATE OF NORTH DAKOTA

Casey Jerald Washburn, STATE OF NORTH DAKOTA

Appelle Supreme Ct. No. 20150149

)
i
CebsS- AgpeNony
V. ) District Ct. No. 47-2014-CV-00703
)
Grant Levi, Director )
Department of Transportation, )
)
)

Appellantf
Cross- Appeitee

APPEAL FROM THE DISTRICT COURT
STUTSMAN COUNTY, NORTH DAKOTA
SOUTHEAST JUDICIAL DISTRICT

HONORABLE JOHN E. GREENWOOD

BRIEF OF APPELLANT

State of North Dakota
Wayne Stenehjem
Attorney General

By: Michael Pitcher
Assistant Attorney General
State Bar ID No. 06369
Office of Attorney General
500 North 9™ Street
Bismarck, ND 58501-4509
Telephone (701) 328-3640
Facsimile (701) 328-4300

Attorneys for Appellant.



TABLE OF CONTENTS

Page
Table Of AUTNOMLIES ..ot seee s s rere s sees s reeessansssene s i
Paragraph
StatemMent Of ISSUE ........eeee e e snsr s st s 1
Whether the hearing officer's findings of fact support
the conclusion of law that Officer Staska had
reasonable grounds to believe Washburn was in
actual physical control of a vehicle in violation of
N.D.C.C. § 39-08-017...ciiiiiiiiiieiiiiee i esrree e s srcceeeereeirtssesessaessesnneessnns 1
Whether Washburn was denied a reasonable
opportunity to consuit an attorney prior to refusing to
submit to the chemical test for intoxication? ..........ccooeevcciiiiiiiiiiiiiinnnnn, 2
StAtEMENt OF CASE.....c.eeiiic e e e ses s as s e s 3
Statement Of FactS........cooo i e 7
Standard Of REVIEW .......cooiiiiiciie et s st e e s s e ee s sesese s sessbaeesrane 18
Law and ArGUMENL........c.oociiiiiierrieeseei ettt ssr e e enn e sassnnenis 20
I The evidence supports the hearing officers
finding that Officer Staska had probable cause
to arrest Washburn for being in actual physical
control of his vehicle while under the influence
of intoxicating iQUOT.............uvieiiieree e 20
Il Washburn was not denied a right to consult
with an attorney before deciding whether to
submit to the chemical test for intoxication ...................cc..oenniis 37
CONCIUSION ...t e e e e e e s be e e e b e e ee s s e e s raesnees 46



TABLE OF AUTHORITIES

Cases Paragraphs(s)
Abeln v. Comm’r of Pub. Safety,
413 N.W.2d 546 (Minn. Ct. App. 1987) ..eveeee i 31

Axford v. State,
No. A-4050, 1992 WL 12153171 (Alaska Ct. App. 1992) ......cccvvereereceeeee 31

Baillie v. Moore,
522 N.W.2d 748 (N.D. 1994).........ourriiiiiiiireeeeciireccneccceee e etecs e 37

Bradam v. State,
235 S.W.2d 801 (Tenn. 1950) ...ttt e rreeere e eeeeccee e 26

Bryl v. Backes,
477 NW.2d 809 (N.D. 1991) ..ereeeeeccecccee e 19

City of Fargo v. Komulainen,
466 N.W.2d 610 (N.D. 1991) ..errrireiiiiiiieiitivseer e rrereeereerae e 27

City of Fargo v. Novotny,
1997 ND 73,562 NW.2d 95 ...t 25

City of Fargo v. Theusch,
462 NW.2d 162 (N.D. 1990) .....cumiiiiiiiirreeee et ee e esriseeeeee s 29, 36

City of Grand Forks v. Risser,
512 N\W.2d 462 (N.D. 1994) ...t 39

City of Jamestown v. Jerome,
2002 ND 34, 639 NW.2A 478 ...ttt ettt eeerviis e ereneees 20

City of Mandan v. Leno,
2000 ND 184, 618 NW.2d 161 ....c.cciiiiiiiiieccniiiec e sserre s 37

Cloyd v. State,
943 S0.2d 149 (Fla. Dist. Ct. App. 20068)...........oovvviiiiiiiiieiri e 32

Commonwealth v. Kloch,
327 A.2d 375 (Pa. Super. Ct. 1975) ...cuviiiiieiieeeeieeeeeeeeeeee e, 24

Deeth v. N.D. Dep't of Transp.,
2014 ND 232, 857 N.W.2d 86 ......ooeeeiiieeeeeeeeee ettt s eeees 33



Eriksmoen v. Dir., N.D. Dep't of Transp.,
2005 ND 206, 706 NW.2d 610 .....eeiiiiiiiiiiceceiiiccreinerereeere s erree s e eaaa s 45

Geiger v. Hjelle,
396 N.W.2d 302 (N.D. 1986)....cceveemmrrereeeiiimieceiee e ieecete e ee e 43

Groe v. Comm'r of Pub. Safety,
615 N.W.2d 837 (Minn. Ct. App. 2000) ........ciiiiiieiieiiiinrreene e renneeeceeaes 40

Hawes v. N.D. Dep't of Transp.,
2007 ND 177, 741 NW.2d 202 ......oooiiiiiiiiiieeecieivee e eeeenens 24, 29, 36

Kahl v. Dir., N.D. Dep’t of Transp.,
1997 ND 147, 567 N.W.2d 197 ...ttt eea e 19

Kasowski v. Dir., N.D. Dep't of Transp.,
2011 ND 92, 797 NW.2d 40 .......coiiiiiiiricrecteecceeceeccisee e 39, 42

Knoll v. N.D. Dep'’t of Transp.,
2002 ND 84, 644 NW.2d 191 ....oooiiiiiiiiiiecciiineececccnecene e 18

Kuntz v. State Highway Comm’r,
405 N.W.2d 285 (N.D. 1987) ....ccciiiiririecienirceeciin e 37,38

Lange v. N.D. Dep't of Transp.,
2010 ND 201, 790 NW.2d 28 ..o e e 39

Lies v. Dir., N.D. Dep't of Transp.,
2008 ND 30, 744 NW.2d 783 .......ooieiieeieieereeee e ee s 40

Maisey v. N.D. Dep't of Transp.,
2009 ND 191, 775 NW.2d 200 ...uuveeieiieiiinieeeeeinneeeetiie e eernnn e e sesnnannas 39

Moran v. N.D. Dep’t of Transp.,
543 N\W.2d 767 (N.D. 1996)......ccovveiierenrieeee e 20, 21, 22

Michigan v. DeFillippo,
433 U.S. 31 (1979) ceeeeeeeeeeeree ettt e e ee s s seeeeet s s sanna e s s 21

Ornelas v. United States,
517 U.S. 6890 (1996) .....eeeieiieirirnreirreereeeeee e e e reteee s seveee s essrre s s sanaee s 21

People v. Cobb,
661 N.Y.S.2d 903 (N.Y. App. Div. 1997) ...ovrriererriiirrrrrrrererecrrine s eesee e 26



Salvaggio v. N.D. Dep't of Transp.,
477 NW.2d 195 (N.D. 1997) ...ttt ettt eeee e s 27

Sayler v. N.D. Dep't of Transp.,
2007 ND 165, TA0 N W.2d 94 ... et eereae s 20

Sonsthagen v. Sprynczynatyk,
2003 ND 90, 663 NW.2d 1671 ....ovviieiiiiieeeiiiiciiereiinceeeeeiineeeevee e e e eeeerenees 22

State v. Adams,
127 P.3d 208 (Idaho Ct. App. 2005).......ccccciirmrrmererrrreneereernerereereeeereeeeeeeenas 31

State v. Doohen,
2006 ND 239, 724 N.W.2d 158 .....eeeeeeeeeeeeee ettt eeeeeae e eee s 21

State v. Ghylin,
250 N\W.2d 252 (N.D. 1977) ccoeeeeeereeereeeceeireeeseeee e 24, 26, 27

State v. Garber,
587 A.2d 404 (V1. 1991) oo ee et e e e e rr e e e s s enes 32

State v. Haverluk,
2000 ND 178, 617 NW.2d 652 ..o e 23, 27, 30

State v. Huber,
555 NW.2d 791 (N.D. 1996).....cocneriieeiee et ceeeecirreeeee s mnneeee e 24

State v. Lind,
322 N.W.2d 826 (N.D. 1982).....coecireeeeeeeeriie et e e s 21

State v. Mackie,
714 N.E.2d 405 (Ohio Ct. App. 1998)......ccciiieereree e e e e eeeaas 32

State v. Pace,
2006 ND 98, 713 NW.2d 835 ......covvrieieereeeieiiieeeeeiiieeeee e eeeee s 40

State v. Smith,
452 N.W.2d 86 (N.D. 1990)........coeiiiiiiiieeeeciiiiireerir e eeeesrvvrerree e e s snnnnnnneeens 21

State v. Saul,
434 NW.2d 572 (N.D. 1989) ......cccoviiiiiiiiiiircce e 25, 29

State v. Schuler,
243 NW.2d 367 (N.D. 1976) ... e 27



State v. Starfield,
481 N.W.2d 834 (MINN. 1992) .....oeeieeeriirieeeneiiiiireeen e naiiee e 24

Vanlishout v. N.D. Dep't of Transp.,
2011 ND 138, 799 N\W.2d 397 .......oooviiereeciinieeen e 28, 36

Vogel v. Dir., N.D. Dep't of Transp.,
462 N.W.2d 129 (N.D. 1990) .....cciiviiiiiiieiieireie it snnne e e 22

Wetzel v. N.D. Dep't of Transp.,
2001 ND 35, 622 NW.2d 180 ....oeeeiiiiiiiiiii e eeeetieeeeesevvin e s eeeeanannnes 40

Witte v. Hielle,
234 N.W.2d 16 (N.D. 1975) .....oeceeeeeeeeciiiiteeiee st st eae et 22

Zietz v. Hijelle,
395 N\W.2d 572 (N.D. 1986) ... ieeceeeerreeneeene e sssinananens 21

Statutes and Other Authorities

N.D.C.C. Ch. 28-32......cniiiiiiieicni et et 18
N.D.C.C. ch. 39-20.......cc...ecurnnen. et bbb a e e e aee e aaes 18, 38
N.D.C.C. §28-32-46 ........ccooviiiiiniiiiiiiiiiirecr ettt 18
N.D.C.C. § 29-05-20 ......oooiieeieiieicit et 37
N.D.C.C. § 39-08-01 ...ttt it seaees 1,4, 26
N.D.C.C. § 39-08-01(1)(@)....cccreimmiiiiiiiiiiiiiiiiii e 23
N.D.C.C. § 39-20-01 ...ttt e e 4
N.D.C.C. § 39-20-05 .......ooiviiiiiiiiiiiiiiiii e et 3
N.D.C.C. § 39-20-05(3) ....ccocvirriiiiriiiiiiiiicniii ettt sre et 33
SAMJUL § 771 e 26



STATEMENT OF ISSUE
[11 Whether the hearing officer’s findings of fact support the conclusion of law
that Officer Staska had reasonable grounds to believe Washburn was in actual
physical control of a vehicle in violation of N.D.C.C. § 39-08-01?
[2] Whether Washburn was denied a reasonable opportunity to consult an
attorney prior to refusing to submit to the chemical test for intoxication?
STATEMENT OF CASE
[13] Officer Andrew Staska (Officer Staska) of the Jamestown Police
Department arrested Casey Jerald Washburn (Washburn) on November 22,
2014, for the offense of driving or being in actual physical control of a vehicle
while under the influence of intoxicating liquor. App. 76. Washburn requested a
hearing in accordance with N.D.C.C. § 39-20-05. Transcript (Tr.) at Exhibit (Ex.)
1c.
[[4] The administrative hearing was held on December 19, 2014, at which time
the hearing officer considered the following issues pertaining to Washburn's
refusal to submit to an alcohol concentration test under N.D.C.C. § 39-20-01:
(1)  whether a law enforcement officer had reasonable grounds
to believe the person had been driving or was in actual
physical control of a vehicle while under the influence of

intoxicating liquor or any drug or substance in violation of
section 39-08-01 or equivalent ordinance;

(2) whether the person was placed under arrest; and
(3)  whether the person refused to submit to the test or tests.

App. 1,1.21-App. 2, I. 4; Tr. Ex. 2.
[fI5] Following the hearing, the hearing officer issued his findings of fact,

conclusions of law, and decision revoking Washburn’s driving privileges for a



period of 180 days. App. 77-78. Washburn requested judicial review of the
hearing officer's decision.

[fI6] Judgment was entered on March 25, 2105. App. 84. Notice of Entry of
Judgment was filed March 27, 2015. App. 85. The Department appealed the
Judgment to this Court. App. 86-87. The Department requests this Court
reverse the judgment of the Stutsman County District Court and reinstate the
administrative revocation of Washburn’s driving privileges for a period of 180
days.

STATEMENT OF FACTS

[f7] In the early morning of November 22, 2014, Officer Staska was following a
vehicle northbound on 3™ Avenue Northeast in Jamestown, North Dakota when
he noticed the vehicle had to swerve to avoid hitting a parked vehicle’s door that
was open. App. 5, Il. 7-12. Officer Staska also needed to avoid the parked
vehicle’s door. Tr. 5, I. 12. As Officer Staska drove past the parked vehicle he
looked inside and could not see anybody. App. 5, Il. 12-14. Officer Staska went
around the block and drove by the vehicle a second time. App. 5, Il. 17-19.
Again he looked inside but could not see anyone in the vehicle. |d. Officer
Staska turned his patrol vehicle around and parked it directly facing the vehicle.
App. 5, ll. 19-20; App. 7, Il. 8-11. Officer Staska approached the vehicle, and
saw a male reclined behind the steering wheel in the driver's seat with his arms

on his chest and who appeared to be sleeping or passed out. App. 5, ll. 21-22;
App. 8, 1I. 2-8.



[18] As he got closer Officer Staska noticed the man, later identified as
Washburn, was snoring and detected an odor of an alcoholic beverage coming
from inside the vehicle. App. 8, Il. 13-15. Officer Staska observed the keys to
the vehicle in the ignition. App. 9, Il. 18-19. Officer Staska began speaking to
Washburn in a normal tone of voice in order to gain his attention, but Washburn
did not respond. App. 8, ll. 15-22. Officer Staska spoke louder and Washburn
still did not respond. App. 8, I. 24 — App. 9, I. 1. Officer Staska started shaking
Washburn's arm while speaking in a loud voice and he began to stir but did not
open his eyes. App. 9, Il. 2-8. Washburn told the officer he wanted to be left
alone. App. 9, Il. 7-11.

[119] After the officer's continual attempts to awaken him, Washburn eventually
opened his eyes. App. 9, Il. 14-15. Washburn asked Officer Staska why he was
there, and why he stopped him. App. 9, Il. 21-24. Officer Staska told Washburn
he did not stop him and was checking on the vehicle. App. 9, I. 24 — App. 10, I.
1. Washburn was argumentative with the officer and continued to claim the
officer had no right to stop him. App. 10, Il. 2-11. When asked where he lived
Washburn pointed to the house on the left and said, “right here.” App. 10, Il. 5-6.
Officer Staska noted the odor of alcoholic beverage was stronger when
Washburn was speaking and also noted he was slurring some of his words. App.
10, . 21-23. Officer Staska told Washburn he could smell the odor of and
alcoholic beverage, and that his keys were in the vehicle, and asked him if he

understood what was going on. App. 10, Il. 12-14; App. 39, Il. 21-22.



[1110] Officer Staska told Washburn to roll up his windows, grab his keys, lock
his doors and he would be permitted to go home. App. 11, ll. 2-4. Washburn,
however, continued to argue with the officer and the officer decided to continue
with a DUI/APC investigation, and had Washburn exit his vehicle. App. 11, Il. 4-
6. Once outside the vehicle, Washburn leaned up against his vehicle. App. 11,
Il. 9-10. Officer Staska asked Washburn to perform field sobriety tests and
Washburn said no and began walking up the driveway. App. 11, ll. 15-16.
Officer Staska stopped Washburn and informed him he was not free to leave.
App. 11, ll. 19-25. Washburn would not follow the officer's directions to stay at
the scene numerous times and became combative and resistive. App. 11, 1. 24 -
App. 12, 1. 10.

[f111] Officer Staska placed Washburn under arrest for driving under the
influence (DUl)/actual physical control (APC). App. 12, Il. 10-12. Washburn
continued to argue with the officer and resisted the officer's attempts to place him
in handcuffs. App. 12, 1. 13 — App. 14, |. 16. Washburn was arguing, yelling, and
swearing at the officer. App. 13, Il. 1-2. Due to the commotion, Washburn's
mother, Tammy Washburn (Tammy), came outside asking the officers what was
going on. App. 13, ll. 3-4. Officer Staska stated he would come and explain it to
her after he was done getting Washburn in handcuffs. App. 14, Il. 2-4. Officer
Staska was eventually able to place handcuffs on Washburn with the assistance
of a backup officer that had been called to the scene. App. 14, Il. 10-16. Officer
Staska then escorted and placed Washburn in the back seat of his patrol car.

App. 14, 1. 18-19.



[112] While Washburn was being escorted to the patrol car, Tammy approached
from behind and asked her son where his keys were. App. 29, Il. 12-15; App. 57,
Il. 1-10; App. 58, ll. 9-12. Tammy reached towards Washburn's pockets but one
of the officers told her “no.” App. 58, Il. 16-17. Washburn responded “thanks
Mom, now they’re going to search me.” App. 58, ll. 16-20. According to Tammy,
Officer Staska then searched Washburn and no keys were found on his
possession. App. 58, Il. 19-25; App. 59, II. 1-2.

[113] Tammy walked towards Washburn's vehicle and Officer Staska observed
her enter the vehicle, roll up the window, grab the keys, lock the door and go
back inside the house. App. 14, ll. 21-25. Officer Staska later admitted that he
was observing this from a distance and could not conclusively verify that Tammy
had grabbed the keys. App. 30, I. 3 — App. 31, |. 11. Officer Staska, however,
saw Tammy with the vehicle’s keys before he left the scene to take Washburn to
the law enforcement center. App. 31, Il. 14-16.

[f114] Officer Staska was unable to obtain Washburn’s name as Washburn
refused to provide that information to him. App. 15, Il. 8-23. Washburn was
transported to the law enforcement center (LEC). App. 15, Il. 23-25. Once at the
LEC, Washburn eventually provided his name after being informed he would not
be able to be released on bond without providing it. App. 16, Il. 9-23. Officer
Staska recited the implied consent advisory three times to Washburn to obtain a
breath sample on the Alcohol Sensor FST onsite screening test device. App. 17,
ll. 7-8. Each time Washburn stated he did not understand. App. 17, Il. 14-19.

However, because the officer did not have reason to believe there was a moving



traffic violation or an accident the hearing officer did not consider Washburn’s
refusal of the onsite screening device as grounds for revoking his driving
privileges. App. 18, Il. 3-7; App. 74, . 25 - App. 75, |. 4.

[1115] Officer Staska again read the implied consent advisory to Washburn and
requested he submit to a chemical Intoxilyzer test. App. 19, ll. 7-9. Again
Washburn responded by saying he did not understand. App. 19, Il. 13-14,
Officer Staska repeated the advisory three times. App. 19, |. 9. While doing so
Washburn would talk over and interrupt Officer Staska. App. 19, Il. 8-12. Finally,
Washburn told officer Staska that no matter how many times he read the implied
consent advisory he would not understand it. App. 19, Il. 15-17. Based on
Washburn’s conduct and comments, Officer Staska deemed Washburn to have
refused the chemical test. App. 19, Il. 23-25. Officer Staska informed Washburn
he was considering his actions to be a refusal. App. 41, Il. 13-14. Washburn
stated he was not refusing, but at no point did Washburn verbally indicate to
Officer Staska that he would submit to the requested chemical test. App. 32, Il.
4-8.

[1116] Washburn was turned over to the correctional staff, which began to book
Washburn into the jail. App. 42, Il. 10-12. Several minutes later Washburn
stated he wanted to make a phone call, presumably to call an attorney. App. 42,
Il. 12-13; App. 43, ll. 9-10. Officer Staska inquired further about Washburn's
request to speak to an attorney and Washburn then indicated he actually wanted
to call his father. App. 33, Il. 8-12; App. 43, Il. 10-11. Officer Staska began

making arrangements for Washburn to make telephone calls to whomever he



wanted and left to go secure a phone book and a room. App. 34, Il. 3-4; App. 43,
Il. 13-16. Correctional staff, however, told Officer Staska they need to finish up
their booking process and once done Washburn could then make calls to
whomever he wished. App. 34, ll. 5-6. No evidence was provided if Washburn
did call anyone, and Officer Staska did not hear back from the correctional staff
that Washburn wished to submit to a chemical test. App. 21, Il. 8-10; App. 34, Il.
22-25.
[f117] Tammy testified at the administrative hearing. She testified that she did
not find Washburn's keys inside his vehicle, but on his dresser in his bedroom.
App. 57, Il. 13-24; App. 58, II. 1-8; App. 59, I. 11 — App. 60, I. 2; App. 60, Il. 19-23.
Washburn also testified at the hearing and indicated that his vehicle only has one
set of keys and that without keys in the ignition the vehicle cannot be put in gear
out of park. App. 66, I. 19-23; App. 67, I. 8-17.
STANDARD OF REVIEW

[f18] The Administrative Agencies Practices Act governs an appeal from an
administrative hearing officer’'s decision suspending a license. N.D.C.C. ch. 28-32;
N.D.C.C. ch. 39-20. The appeal is civil in nature. Knoll v. N.D. Dep't of Transp.,
2002 ND 84, | 16, 644 NW.2d 191. And it is separate and distinct from any
criminal matter that may ensue. |d. The North Dakota Century Code provides, in
relevant part, that a court must affim an agency’s order except in the event of any
of the following:

1. The order is not in accordance with the law.

2. The order is in violation of the constitutional rights of the appellant.



3. The provisions of this chapter have not been complied with in
the proceedings before the agency.

4. The rules or procedure of the agency have not afforded the
appellant a fair hearing.

5. The findings of fact made by the agency are not supported by
a preponderance of the evidence.

6. The conclusions of law and order of the agency are not
supported by its findings of fact.

7. The findings of fact made by the agency do not sufficiently
address the evidence presented to the agency by the
appellant.

8. The conclusions of law and order of the agency do not
sufficiently explain the agency's rationale for not adopting any
contrary recommendations by a hearing officer or an
administrative law judge.

N.D.C.C. § 28-32-46.
[119] The hearing officer’s findings of fact must be upheld if they are supported by

a preponderance of the evidence. Kahlv. Dir., N.D. Dep't of Transp., 1997 ND 147,

1 10, 567 N.W.2d 197. A court must not make independent findings of fact or

substitute its judgment for that of the agency. Bryl v. Backes, 477 N.W.2d 809, 811

(N.D. 1991). A reviewing court, rather, determines only “whether a reasoning mind

reasonably could have determined that the factual conclusions reached were

proved by the weight of the evidence from the entire record.” Id. (citation omitted.)
LAW AND ARGUMENT

I The evidence supports the hearing officer’s finding that Officer Staska

had probable cause to arrest Washburn for being in actual physical
control of his vehicle while under the influence of intoxicating liquor.

[1l20] “An arrest is a seizure and must be supported by probable cause.” City of

Jamestown v. Jerome, 2002 ND 34, | 5, 639 N.W.2d 478. “Probable cause to




arrest a driver for driving under the influence exists if the police officer (1)
observes some signs of physical or mental impairment, and (2) has reason to
believe the driver's impairment is caused by alcohol.” Sayler v. N.D. Dep't of
Transp., 2007 ND 165, 19, 740 N.W.2d 94. “Both elements - impairment and
indication of alcohol consumption - are necessary to establish probable cause to

arrest for driving under the influence." Moran v. N.D. Dep’t of Transp., 543

N.W.2d 767, 770 (N.D. 1996).

[fl21] “[Plrobable cause exists when the facts and circumstances within a police
officer's knowledge and of which he has reasonable trustworthy information are
sufficient to warrant a person of reasonable caution to believe that an offense
has been or is being committed.” Zietz v. Hjelle, 395 N.W.2d 5§72, 574 (N.D.
1986). “When determining whether probable cause exists to arrest . . . the officer
need not possess knowledge or facts sufficient to establish guilt.” Moran, 543
NW.2d at 770. “The validity of the arrest does not depend on whether the
suspect actually committed a crime. . . ."”" State v. Smith, 452 N.W.2d 86, 88

(N.D. 1990) (quoting Michigan v. DeFillippo, 433 U.S. 31, 36 (1979)). “Probable

cause must be more than a mere suspicion but need not be the same standard
of certainty necessary to convict a defendant.” State v. Lind, 322 N.W.2d 826,
834 (N.D. 1982). *“[A] police officer may draw inferences based on his own

experience in deciding whether probable cause exists.”” State v. Doohen, 2006

ND 239, | 11, 724 N.W.2d 158 (quoting Ornelas v. United States, 517 U.S. 690,
700 (1996)).



[122] “In making a determination of probable cause each case must turn on the
particular facts and circumstances apparent to the officer involved at the time of
the arrest.” Vogel v. Dir., N.D. Dep't of Transp., 462 N.w.2d 129, 131 (N.D.
1990) (citing Witte v. Hijelle, 234 N.W.2d 16, 20 (N.D. 1975)). “When making a

probable cause determination, [the Court] consider[s] the totality of the

circumstances.” Sonsthagen v. Sprynczynatyk, 2003 ND 90, § 17, 663 N.Ww.2d

161. While none of the relevant facts may be sufficient, standing alone, the court
looks at the sufficiency of their cumulative effect. Moran, 543 N.W.2d at 770.
[123] Section 39-08-01(1)(a), N.D.C.C., prohibits a person from being “in actual
physical control [APC] of any vehicle upon a highway or upon public or private
areas to which the public has a right of access for vehicular use in this state if . . .
[t]hat person has an alcohol concentration of at least eight one-hundredths of one
percent by weight at the time of the performance of a chemical test within two
hours after the driving or being in actual physical control of a vehicle.” N.D.C.C.
§ 39-08-01(1)(a) "The essential elements of APC are: (1) the defendant is in
actual physical control of a motor vehicle on a highway or upon public or private
areas to which the public has a right of access; and (2) the defendant was under
the influence of intoxicating liquor, drugs, or other substances." State v.
Haverluk, 2000 ND 178, 1] 15, 617 N.W.2d 652.

[124] “The term 'physical control' is more comprehensive than either ‘drive’ or

‘operate.”” State v. Huber, 555 N.W.2d 791, 795 (N.D. 1996) (quoting State v.

Starfield, 481 N.W.2d 834, 836 (Minn. 1992)). “The primary factor in determining

actual physical control is whether the defendant has the ability to manipulate the

10



controls of the vehicle.” Hawes v. N.D. Dep't of Transp., 2007 ND 177, ] 6, 741

N.W.2d 202. “A driver has ‘actual physical control’ of his car when he has real
(not hypothetical), bodily restraining or directing influence over, or domination

and regulation of, its movements of machinery.” State v. Ghylin, 250 N.W.2d

252, 254 (N.D. 1977) (quoting Commonwealth v. Kloch, 327 A.2d 375, 383 (Pa.

Super. Ct. 1975)). This Court has “long construed the actual physical control
statute to broadly prohibit any exercise of dominion or control over a vehicle by
an intoxicated person.” Hawes, at ] 6.

[Y125] “The actual physical control statute is a preventive measure, enabling law

enforcement to apprehend intoxicated drivers before they strike." City of Fargo v.

Novotny, 1997 ND 73, | 5, 562 N.W.2d 95. This Court has “repeatedly
recognized that the purpose of the actual-physical-control offense is to prevent
an intoxicated person from getting behind the steering wheel of a motor vehicle
because that person may set out on an inebriated journey at any moment and is
a threat to the safety and welfare of the public.” State v. Saul, 434 N.W.2d 572,
576-77 (N.D. 1989).

[T26] The “inebriated journey” with which the Supreme Court has expressed its
concern need only be for a “short distance.” See Ghylin, 250 N.W.2d at 255
("One who has been drinking intoxicating liquor should not be encouraged to test

his driving ability on the highway, even for a short distance, where his life and the

lives of others hang in the balance.”) (emphasis added). By its express terms,
section 39-08-01, N.D.C.C., prescribes no minimum distance over which a

vehicle must travel before a person can be considered to have driven a vehicle
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while under the influence of intoxicating liquor. Cf. Bradam v. State, 235 S.W.2d

801, 802 (Tenn. 1950) (“[T]he fact that the car moved only a few feet does not
justify a holding as a matter of law that the accused was not driving [while under

the influence].”) (quoting 5 Am. Jur. § 771). See also People v. Cobb, 661

N.Y.S.2d 903, 904 (N.Y. App. Div. 1997) (“[T)he fact that defendant’s car moved
only a few feet during the episode offers no defense to this otherwise viable
reckless driving prosecution.”).

[27] This Court has “frequently upheld APC convictions even when the
vehicles were inoperable.” Haverluk, at ] 16 (emphasis added). See, e.q.,

Salvaggio v. N.D. Dep't of Transp., 477 N.W.2d 195, 198 (N.D. 1991)

(administrative suspension of operator's license affimed where vehicle was

stuck in a ditch); City of Fargo v. Komulainen, 466 N.W.2d 610, 612 (N.D. 1991)

(APC conviction affirmed despite allegation the car was inoperable due to
disassembled distributor); Ghylin, 250 N.W.2d at 253 (APC conviction affirmed
where vehicle was stuck in a ditch); State v. Schuler, 243 N.W.2d 367, 369-70

(N.D. 1976) (APC conviction affirmed where vehicle was “high centered”).
[128] The Supreme Court's concept of “inoperability” more appropriately

concerns the existence of a “temporary impediment.” In Vanlishout v. N.D. Dep't

of Transp., the Supreme Court stated that “[w]e have upheld numerous
convictions in which the defendant was not able to instantaneously operate the
vehicle, but was still deemed to have had actual physical control because the

temporary impediment could have been removed and the defendant could again

have attempted to drive.” 2011 ND 138, 1] 17, 19, 799 N.W.2d 397 (Vanlishout
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was in actual physical control of his vehicle that “was temporarily stuck in the
ditch”) (emphasis added).

[1129] This Court has not imposed a burden of proof on the Department to prove
that the “the temporary impediment could have been removed,” but rather, the
Court has considered common sense “possibilities,” which the driver must then

eliminate. See, e.g., Hawes, at § 6 (“The mere fact that Hawes’ vehicle was out

of gas does not eliminate the possibility that she might obtain gas from any

number of sources, such as a passing motorist or ‘OnStar,’ allowing her to set
out on an inebriated journey at any moment.") (emphasis added); Saul, 434
N.W.2d at §76-77 (“Simply because an automobile is temporarily high-centered

does not eliminate the possibility that it may soon be extricated and the driver

may again set out on an inebriated journey, thus implicating the purpose of the

actual-physical-control offense.”) (emphasis added). See also City of Fargo v.

Theusch, 462 NW.2d 162, 164 (N.D. 1990) (holding that in the case of a
sleeping driver, the “rationale [of Saul] is applicable here because the defendant
could possibly wake up, find the keys in his pocket and set out on an inebriated
journey at any moment.”) (emphasis added).

[1130] With respect to the issue of a vehicle's ignition key, this Court has stated:

“Actual physical control of a vehicle does not solely depend on the
location of the ignition key. The location of the key is one factor
among others to consider." Because the location of the vehicle
keys is only one factor, the vehicle keys are “not necessary to

support probable cause to arrest.”
State v. Haverluk, 2000 ND 178, { 18, 617 N.W.2d 652 (emphasis added)

(internal citations omitted).
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[1131] Courts of other jurisdictions have found persons to be in actual physical

control of vehicles despite having dead batteries. In Axford v. State, No. A-4050,
1992 WL 12153171, at *3-4 (Alaska Ct. App. 1992), the court stated “[w]e agree
with the state that a car with a dead battery is reasonably capable of being
rendered operable, because it may be jump-started with relative ease at the

scene and then sent on its way.” See also State v. Adams, 127 P.3d 208, 211

(Idaho Ct. App. 2005) (recognizing risk that “a parked vehicle will be put in
motion by an intoxicated occupant . . . . remains present, and prosecution is
permissible, when the reason for a vehicle’s inoperability is a temporary condition
that can be quickly remedied, as when a wheel has been removed to change a
flat tire or the vehicle has a dead battery that can be jump-started.”); Abeln v.

Comm'r of Pub. Safety, 413 N.W.2d 546, 548 (Minn. Ct. App. 1987) (actual

physical control found despite dead battery).

[1132] The Court's requirement that the possibility of the vehicle’s temporary
impediment must be eliminated, in effect, follows the law of those jurisdictions
that allow the defense of inoperability of a vehicle to a charge of being in actual
physical control and impose upon the driver -- rather than upon the state -- the
burden to prove the vehicle was not reasonably capable of being rendered

operable. See,_e.q., Cloyd v. State, 943 So0.2d 149, 167 (Fla. Dist. Ct. App.

2006) (“While the State is not required to prove that the vehicle is capable of
operation, inoperability may be a defense to whether the defendant was in actual

physical control of the vehicle.”); State v. Mackie, 714 N.E.2d 405, 407 (Ohio Ct.

App. 1998) (“[A] few [Ohio] cases have addressed the issue of whether a
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defendant can operate a vehicle incapable of movement. Some courts have held
that although the prosecution need not prove that the vehicle was operable to
obtain a conviction, inoperability may be raised as a defense on which the

defendant bears the burden of proof.”); State v. Garber, 587 A.2d 404, 404 (Vi.

1991) (“Conviction under [APC statute] does not require a demonstration by the
State that defendant’s vehicle was fully operable. The statute by its terms places
no such burden on the State, and we can discern no underlying intent to impose
this burden on the establishment of every prima facie case of a violation of the
statute.”).

[1133] In this case, the issue is not whether Washburn, in fact, was in actual
physical control of his vehicle. Rather, the issue is whether Officer Staska had
reasonable grounds fo believe Washburn was in actual physical control of his

vehicle. See Deeth v. N.D. Dep't of Transp., 2014 ND 232, ] 12, 857 N.W.2d 86

(“The revocation here under N.D.C.C. § 39-20-05(3) does not turn on proving

actual physical control but on establishing whether (1) there were reasonable

grounds to believe Deeth was in actual physical control of a motor vehicle while

under the influence of intoxicating liquor.”") The information available to Officer
Staska at the time he arrested Washburn for APC was:

- Officer Staska observing a vehicle swerving to avoid hitting a
parked vehicle’s door that was opened. App. 5, Il. 7-12.

- Officer Staska observing Washburn reclined and snoring in the
driver's seat of his vehicle, which was parked on the street with its
door ajar, and inside dome light on. App. 6, Il. 11-13; App. 7, Il. 3-4;
App. 8, Il. 2-7.

- Washburn was the lone occupant of the vehicle. App. 7, Il. 16-19.

15



[1134]

Washburn argued he lacked the ability to manipulate the controls of his vehicle
because the keys were not in the vehicle. App. 67, Il. 8-17; App. 69, Il. 9-10;
App. 1, Doc. 16. Washburn's argument is misplaced. The fact that Washburn
and his mother contested the location of the vehicle’'s keys at the hearing

testifying the keys were not in Washburn's vehicle is not dispositive of this case.

Washburn was unconscious and did not initially respond to the
officer until being nudged awake. App. 8,1. 15 - App. 9, I. 15.

The vehicle was Washburn’s personal vehicle which he recently
purchased from a friend. App. 15, ll. 14-15; App. 64, Il. 11-25.

Odor of an alcoholic beverage coming from inside the vehicle. App.
8, Il. 13-15.

Officer Staska observed keys in the vehicle’s ignition. App. 9, Il.
18-19; App. 39, ll. 21-22.

Officer Staska informed Washburn he could smell the odor of
alcohol on him and that he observed the keys in the vehicle. App.
10, Il. 12-14,

Washburn was slurring some of his words. App. 10, I. 21.

Odor of an alcoholic beverage coming from Washburn as he spoke.
App. 10, Il. 21-23.

Washburn leaning up against his vehicle after exiting. App. 11, Il.
4-10.

Washburn walking away from Officer Staska when asked to
perform field sobriety tests. App. 11, Il. 15-19.

Washburn's argumentative, combative, and resistive behavior and
unwillingness to follow the officer's directions to stay at the scene.
App. 11, 1. 23 - App. 13, 1. 2.

Washburn refusing to submit to field sobriety tests. App. 11, Il. 156-
16; App. 12, Il. 6-10.

At the hearing and on appeal to the Stutsman County district court
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What is relevant is the information available to Officer Staska at the time of
arrest, not what additional information became available following the arrest, or
for that matter weeks later at a hearing.

[1135) Prior to the arrest, Officer Staska testified he observed the keys in the
vehicle’s ignition. App. 9, IIl. 18-19. While there was a factual dispute at the
hearing regarding where the keys were located, the disputed information was
unknown to Officer Staska at the time of arrest. In other words there is no
evidence in the record showing Officer Staska was on notice that Washburn was
contesting that he did not have his keys or that more specifically that they were in
his bedroom on his dresser. Officer Staska reasonably presumed Tammy
grabbed the keys when she went into Washburn's vehicle to roll up the window
and lock it. App. 14, Il. 23-25. This is particularly true where Officer Staska
testified he saw Tammy with the keys prior to transporting Washburn to the Law
Enforcement Center. App. 31, Il. 14-16; App. 37, Il. 16-18. And at no time did
Tammy tell Officer Staska that the keys were found in Washburn’'s bedroom.
[1136] Further, even if the ignition key was in Washburn's bedroom, as testified
to by Tammy, getting the key would have only been a temporary impediment to
the vehicle's operability, and much less substantial of an impediment than others
deemed temporary by the North Dakota Supreme Court. Here, Washburn's
home and bedroom was only a few steps from where his vehicle was located.
Although Washburn may have had to walk a short distance to grab the keys,
such actions could be done in a matter of seconds. Washburn could possibly

have woken up, found his keys, and “set out on an inebriated journey at any
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moment.” See Theusch, 462 N.W.2d at 164. This action would be quicker and
less challenging than the actions required to make the vehicles drivable in

Vanlishout and Hawes. Officer Staska had probable cause to arrest Washburn

for APC.

Il Washburn was not denied a right to consult with an attorney before
deciding whether to submit to the chemical test for intoxication.

[1137] “[A] person arrested for driving under the influence of intoxicating liquor
has a qualified statutory right to consult with an attorney before deciding whether

to submit to a chemical test.” Baillie v. Moore, 522 N.W.2d 748, 750 (N.D. 1994)

(citing Kuntz v. State Highway Comm'r, 405 N.W.2d 285, 290 (N.D. 1987)). The

“right of an arrested person to have a reasonable opportunity to consult with an
attorney before taking a chemical test is a statutory right based on N.D.C.C.

§ 29-05-20." City of Mandan v. Leno, 2000 ND 184, § 9, 618 N.W.2d 161 (citing

Kuntz, 405 N.W.2d at 287).

[1138] “[l]f an arrested person asks to consult with an attorney before deciding to
take a chemical test, he must be given a reasonable opportunity to do so if it
does not materially interfere with the administration of the test.” Kuntz, 405
N.W.2d at 290. “If he is not given a reasonable opportunity to do so under the
circumstances, his failure to take the test is not a refusal upon which to revoke
his license under Chapter 39-20, N.D.C.C." Id.

[1139] This Court has stated that “"an arrestee making an ambiguous statement

suffers the consequence of that ambiguity.” Kasowski v. Dir., N.D. Dep't of

Transp., 2011 ND 92, q 14, 797 N.W.2d 40 (citing Lange v. N.D. Dep't of Transp.,
2010 ND 201, 11 7, 790 N.W.2d 28 (discussing ambiguity regarding a request to
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take an independent chemical test for intoxication); Maisey v. N.D. Dep't of
Transp., 2009 ND 191, §] 20, 775 N.W.2d 200 (discussing ambiguity concerning a
refusal to take a chemical test for intoxication)). “An arrestee cannot complain
about a law enforcement officer's reasonable interpretation of the arrestee's

ambiguous statements.” Kasowski, at { 14 (quoting Lange, at § 7). “An officer
who deems a request to be ambiguous should attempt to clarify the matter with

the driver.” City of Grand Forks v. Risser, 512 N.W.2d 462, 464 (N.D. 1994).

[140] “There are no bright line rules for determining whether a ‘reasonable
opportunity’ to consult with an attorney has been afforded; rather, the
determination of whether a reasonable opportunity has been provided turns on

an objective review of the totality of the circumstances.” Lies v. Dir., N.D. Dep't

of Transp., 2008 ND 30, § 10, 744 N.W.2d 783 (citing State v. Pace, 2006 ND
98, 111 6-7, 713 N.W.2d 535). “Whether a person has been afforded a
reasonable opportunity to consuit with an attorney is a mixed question of law and

fact.” Wetzel v. N.D. Dep't of Transp., 2001 ND 35, ] 10, 622 N.W.2d 180 (citing

Groe v. Comm'r of Pub. Safety, 615 N.W.2d 837, 841 (Minn. Ct. App. 2000)).

[fi41] In this case, Washburn's argument that he was denied his right to consult
with an attorney before deciding whether to submit to the chemical test for
intoxication fails on multiple grounds. First and foremost, Washburn's alleged
request to consult an attorney was not made with respect to any request he
submit to a chemical test for intoxication. Rather, the undisputed evidence
established that Washburn’s attorney request was made after he had already

refused the chemical test and while he was being booked into the jail. There is
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simply no evidence in the record that Washburn's request for an attorney was for
him to consider whether he would submit to the chemical test requested by
Officer Staska. Additionally, correctional staff informed Officer Staska that once
completed with the booking process Washburn could contact anyone he would
like. App. 34, II. 5-6. While there is no evidence in the record showing Washburn
made calls after the booking process there is also no evidence in the record
showing Washburn did not make any phone calls, or more patticularly, that he
was prevented from making any phone calls. Officer Staska testified that he was
not notified that Washburn had changed his mind and was willing to submit to a
chemical test. App. 21, Il. 8-10.

[1[42] Second, Washburn's request for an attorney was ambiguous. Several
minutes after being turned over to the jail staff for booking, Washburn asked
Officer Staska and the jail staff if he could make a call presumably to an attorney.
App. 42, Il. 12-13; App. 43, Il. 9-10. Officer Staska clarified with Washburn what
his intent was by asking him if he wanted to talk to an attorney, and Washburn
said he actually wanted to call his father. App. 33, Il. 8-12; App. 43, Il. 10-11.
Based on the officer's clarification it can be reasonably inferred Washburn no
longer wanted to pursue consulting with an attorney. Washburn essentially
rescinded or withdrew his request to call and attorney. See Kasowski 2011 ND
92, at || 13 ("Kasowski's first request to speak to an attorney at the scene of the
traffic stop was an ‘affirmative mention’ of a need for an attorney by the arrestee.
However, the hearing officer found Kasowski's subsequent communication was

reasonably understood by Officer Williams to mean Kasowski changed his mind.
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. .. Accordingly, Kasowski was offered a reasonable opportunity to speak to an
attorney, but decided not to take it.").

[1143] Furthermore, Washburn failed to testify at the administrative hearing that
his statement was intended to be a request to consult with an attorney before
deciding whether to submit to a blood test, leading to the inference that it was not

such a request. See Geiger v. Hjelle, 396 N.W.2d 302, 303 (N.D. 1986) (“[f]ailure

of a party to testify permits an unfavorable inference in a civil proceeding” and
“the hearing officer could also consider the lack of contrary evidence”).
[f44] Based upon the evidence, the hearing officer found:

A couple of minutes later [after being turned over to jail staff for
booking], Washburn told Staska and the jailer that he wanted to
speak to an attorney. Staska inquired further about Washburn's
request to speak to an attorney and Washburn then indicated that
he actually wanted to call his father. Staska began making
arrangements for Washburn to make telephone calls to whomever
he wanted to, however, the jailer indicated that Washburn could
use the telephone after he is done being booked into jail. There
was no evidence if Washburn did telephone someone or if he did
telephone somebody, what time it occurred. Staska left to go back
to work and did not have contact with Washburn nor did he receive
information from a jailer that Washburn would submit to a chemical
test. When Washburn asked to speak to an attorney, it was after
he refused by his actions to take the test. There was no evidence
that Washburn wanted to speak to an attorney for the purpose of
determining whether he should take the chemical test. The
purpose of his request to speak to an attorney is vague.

App. 74, Il. 2-19. The hearing officer further determined “There was no violation
of Washburn's limited right to consult with an attorney for the purposes of
deciding whether to take the chemical test.” App. 75, Il. 12-14.

[145] Deference must be given by the Court to the hearing officer’s
interpretation of Washburn’s statement under the applicable standard of review.

See Eriksmoen v. Dir., N.D. Dep't of Transp., 2005 ND 206, { 13, 706 N.W.2d
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610 (“The hearing officer concluded Eriksmoen's ‘limited statutory right to consult
with an attorney was afforded to her.’ . . . We believe the hearing officer's
findings are supported from the record and are not clearly erroneous.”)
Washburn must suffer the consequences of his ambiguous statement.
Washburn cannot complain about the reasonable objective interpretation of his
statements; that he was withdrawing his request for an attorney and only wanted
to call his father. Washburn must suffer the consequences of any ambiguity.
Washburn was not denied his statutory right to consult with an attorney before
deciding whether to submit to a blood test.
CONCLUSION
(1146] The Department respectfully requests that this Court reverse the judgment
of the Stutsman County District Court and affirm the Department's decision
revoking Washburn's driving privileges for 180 days.
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